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Real Estate Law and Construction Law are Different...

Project Delivery Methods
* Overlooked But Important

Design and Construction Contracts
* Not Just ‘Fill-In-the-Blank”
e |nter-Contract Coordination

Issue Spotting and Asking the “Right Questions’
* Design-Build MEP/FP Example

Standard Form Contracts
* Pick the Right Form (over 200 AIA Contract Documents)
* Just a Starting Point for Customization

Custom Contracts
* What's Missing?
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Who s This Guy Anyway?
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Today's Agenda

Project Delivery

Methods

Design and
Construction
Contracts

Insurance
Ramifications

Pricmg
Construction
Services
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Common Project Delivery Method Variations

Design-Bid-Build
Fast Tracking

Design-Build

Multiple Prime Contracts

Construction Management

Integrated Project Delivery (IPD)
¢ Other Options
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Design

Project Delivery Methods: B Nt =’
Traditional Structure

Owner

General Contractor

Engineer
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Project Delivery Methods: Traditional Structure

Advantages

* So Common the Marketplace is Comfortable

* Plans Usually Complete Before Contractor Hired
* Pricing Is Typically More Accurate

* Well-Detailed Design Drawings

* Architect “Polices” Contractor for Owner

Disadvantages

* Often Little Contractor Input During Design

* Slower Delivery Time: Back-to-Back Phasing

* Adversarial Relationship: Contractor and Architect
* Price and Schedule Information Obtained Late
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Traditional v. Fast Track

Traditional
Design
I i
B Construction
]

Fast-Track
Design

Pricing N
[

Construction

Advantage: Delivery Speed
Disadvantage: Loss of Cost Control
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Project Delivery Methods: Price M)
Design-Build

Owner

Design-Builder

General Contractor
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Unique Aspects of Design Build

* Faster of Project Delivery

* Fast-Tracking w/o Loss of Cost Control
* Single Point Responsibility (for Owner)
* Greater and Earlier Cost Certainty

* Better Communication of Design Intent
* No Change Orders for Design Problems
* Facilitates Use of 3D Design (BIM)

* Negotiated Pricing

* Need To Learn New Relationships

» Contractor and Architect Not Adversarial
* Architect Does Not “Police” Contractor
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Project Delivery Methods: Contractor-Led Design Build

Owner

GC Design-Builder

Architect
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Project Delivery Methods: Designer-Led Design Build

Owner

A/E Design Builder

Architect General Contractor

Engineer Consultant
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Project Delivery Methods: Contractor-Led Design Build

Criteria
Professional

Owner

GC Design-Builder
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The Criteria Professional

* Direct Contract With Owner

* Typically An Architect or Engineer

* Strong Understanding of Building Performance and Construction

* Works With Owner To Establish Exhaustive List of Criteria for Finished Project

* Developed Criteria Are Often Stated As “Performance Specifications” Which Define a
Successful Project Outcome and Guide the Design Builder

* Criteria Are Incorporated Into Design-Build Contracts

* Criteria Professional Observes Construction and Ultimately Conducts or Witnesses
the Performance Tests
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Project Delivery Methods: Multiple Prime Contractors

Owner

Owner's GC Entity

|
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Project Delivery Methods: Multiple Prime Contractors

* Owner Acts As General Contractor

* No Role For Traditional General Contractor
* Owner Saves the General Contractor's Fee
* Sometimes Required on Public Projects

* Owneris Ultimately Liable for Management
and Coordination Problems

* Owners May Wish To Hire Construction
Manager as Adviser (CMa)

* Creative Options Possible

* JVof Construction Company and
Engineering Company?
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Multiple Prime Contractors is Compatible with
Construction Manager as Adviser (CMa)

Owner

CMa Owner's GC Entity

I
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Project Delivery Methods: Construction Management

CM as Adviser CM as Constructor
Low Risk for CMa High Risk for CMc

- Construction Management = Wide Spectrum of Possible Options
- CMa: Layer of Consulting, Coordination, and Management For a Fee
- CMec: Like General Contracting (CM Holds Trade Contracts) w/ Preconstruction Services
- Hybrid: Agency CM Where the CM Signs Trade Contracts As the Owner's Agent

- All Provide CM Involvement During Design and Expertise During Construction
- Key Question: Who Will Hold Contracts With the Various Trades?
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Project Delivery Methods: CMa

CMa

Owner

Engineer
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Project Delivery Methods: CMc

Owner

Engineer
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Project Delivery Methods: Integrated Project Delivery (IPD)

Design-Build Minimal Contract Integration Full Integration
Low Risk for Owner High Risk/Reward
for Owner

- IPD Can Encompass a Wide Spectrum of Possible Options

 |PD With Little Owner Risk Can Be Similar To Design-Build
« Full Integration IPD Can Include Contracts With More Than 2 Contracting Parties

« Very Complex - Legally and Contractually
» Not A Great Option For Most Projects
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Project Delivery Method Conclusions

Consider the Delivery Method Before You
Select Contract Type and Form
Which Delivery Method is Best?

* No One-Size Fits All

* No Single Best Option

What Is Owner's Top Priority?
* Speed of Project Completion
* Sticking to Strict Budget
* Quality of Finished Project
* Single Point Responsibility
¢ Other Goals
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Insurance: Interplay with Project Delivery Methods

* How Are the Chess Pieces Arranged?

* Who Contracts with Whom?
e For What Work or Services?

* Consider and Plan Impact on Potential Claims and Causes of Action
* Negotiate Contracts With a “Litigator's Mind”
* Begin With the End In Mind
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Project Delivery Methods: 5 gy
Traditional Structure

Owner

General Contractor

Engineer

? Professional Design Services
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Insurance: Interplay with Contract Language

The Paradox of Contract Language

't Can Take Project Participants Outside of Insurance Coverages
* Acute Risk: Architect and Engineer Professional Liability Insurance

* Warranty, Guarantee, Defense, Prevailing Party

It Is Sometimes Required to Trigger Certain Insurance Coverages
* Contractor's Defense and Indemnity Obligation
* AnInsurer's Obligations to Additional Insureds
* Certificates of Insurance Confer No Coverage

* Form of Additional Insured Endorsement is What Matters
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Additional Insureds
Endorsement

Coverage Restricted to that Required by Contract
“If Coverage provided to the Additional Insured is required
by a contract... the insurance to such Additional Insured
will not be broader than which you are required by the
contract...”

Limit Restricted to that Required by Contract

“If Coverage provided to the Additional Insured is required
by a contract..the most we will pay on behalf of the
Additional Insured is the amount:

1. Required by contractor or agreement; or

2. Available under the applicable Limits of Insurance
shown the Declarations; which ever is less”

POLCY NUMBER:

This h

SCHEDULE

COMMERCIAL GENERAL UABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR
CONTRACTORS - SCHEDULED PERSON OR ORGANIZATION

proveded under the fotowing:
COMMERCIAL GENERAL UABLITY COVERAGE PART

Namae Of Additicoal lasared Parsos(s)
Or Organationis

Lacatoris) Of Coversd Oparatisns

|Llnhrmal-on required 10 complete s Schedele, of not showa above, will be shown in e Dedarations

A Section Il « Who Is An lnsured s amended 1o
as an i the persons)

or argane s1ioa(s) sAown ia the Schedelo, St

only with rsgoct (o Sability lor "Sodiy iInjury”.

“property damage” or “personal and adver-
15ing Bury” caused. In whole or In part, by:

1. Your acts or omissions; o

2. The acts or omssions of ose actng on
your behalf;

m the performance of youwr onpang oper-

aioas for the addisonal insureas) at the

location(s) designated abowve.

JB. Wih respect 10 te insurance dforded 10
Wwese agd 1i ds, the & ing madh

ToNal explusions asgly:

D WO Fopeiie, e T

This nsurance does nat apply 1 “bodiy ine
Jory™ or “property damage” ocCurring afler;

1. Al work, including materials, pans or
equipment furnished In connection win
SUCh work, on the project (other than
service, maintenance or repairs) 1o be
periormed by o on behal of the addi-

tionad insered(s) at the location of the

d tions has been d

or

2 Thae portion of “your work”™ out of which
me njury of damage arises has been put
10 24 inlended use by any person or or-

thon ether 1han another conlractor

or seb 4 in perk
operations for a prinsipal as a pant of the
same project

CG 20 1007 04
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Setting Project Insurance Requirements

Project Owner Typically Dictates Insurance Requirements
* Owner Holds the First Tier Contracts With Key Project Participants

* Architects and Engineers, Prime Constructor, Construction Manager
e Owner Can Dictate Insurance Flow-Down Requirements to Lower Contract Tiers
* Heavy Reliance on Insurance Broker

* What Insurance Does the Owner Itself Need to Carry?
* What Insurance Should Owner Contractually Require Others to Carry?

Project Owner Ultimately Pays for Insurance In Contract Pricing
* Property Insurance: Who Will Purchase Builder's Risk?

* Liability Insurance Issues
* Professional Liability: Duration? Limits? Project Specific?
* Commercial General Liability: Additional Insured Coverages?
* OtherInsurance Issues
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Role of Insurance in Design
and Construction

Risk of Loss is High and Frequent

Raise Comfort Level of Project Participants

Increase Odds of Successful Outcome

Insurable Risks Should be Insured

Marry Right of Recovery With Recovery Source
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Pricing Construction Services

Lump Sum / Stipulated Sum / Fixed Fee
* Cost Overrun Protections

Reimbursement of the Cost of the Work Plus a Fee
* With Guaranteed Maximum Price Cap = Cost-Plus GMP or Cost-Plus GMAX
* Potential Way to Capture Savings

Cost Reimbursement Plus Fee
* Potential Protection Against Overpaying

Fixed Unit Price
e Used for Some Trade Subcontracts
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Pricing Construction Services:
Main Option #1

Lump Sum / Stipulated Sum / Fixed Fee
Advantages
* Price Certainty (Absent Scope Changes or Problems)
* Design Must Be Complete (or Very Close to Complete)
* Easier to Administer on a Monthly Pay Application Basis and at Project End
Disadvantages
* Typically Incompatible with Fast Tracking the Project
* Contractor Contingencies May Inflate Price To Hedge Against Unknowns
* No Potential for Owner to Realize "Savings”
* Difficult to Align Owner and Contractor Incentives
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Pricing Construction Services:
Main Option #2

Reimbursement of “The Cost of the Work” Plus a Fee
Guaranteed Maximum Price (GMP) Considerations
* No GMP: No Price Assurance; Contractually and Administratively Difficult
* GMP + Shared Savings: Contractually and Administratively Difficult
Advantages
* Compatible with Fast Tracking the Project
* Contractor Need Not Hedge Against "Fixed Price” Financial Risks
* Potential for Owner to Realize Savings Under the GMP
* Align Owner and Contractor Incentives Through Shared Savings
Disadvantages
* Contractor May Have Less Incentive Complete Work Quickly, Efficiently
* Much More Complex Contractually (definition of “The Cost of the Work”)
* More Difficult to Administer on a Monthly Pay Application Basis and at Project End
* Greater Complexity Invites Claims
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Standard Agreements v. Custom Contracts

Custom Contracts
e \What Terms Are Missing?

* Unknown Unknowns?

Standard Form Agreements
* ConsensusDOCS
* American Institute of Architects (AIA)
* Engineers Joint Contract Documents Committee (EJCDC)
* Design Build Institute of America (DBIA)
* Construction Management Association of America (CMAA)
* Any Bias to Consider?
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Selecting the Agreement
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Project Risk Tolerance and Complexity

Balance Project Complexity and Need
for Contractual Protection

B101 A101
B102 A102
B103 A103
¥
B104 =
B105 g ALO4
B106 Z A105
£
Q
€
o
o

AlA Contract Documents AlA Contract Documents

Owner-Architect Agreements Owner-Contractor Agreements
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Contract Documents: Traditional Project

Drawings

Supplemental
Conditions
for Construction

Construction
Change Directive

OWNER
CONTRACTOR
AGREEMENT

Specifications Change Orders

A201
General
Conditions

Addenda
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\mages used with the permission of ACD Operatioms, LLC AlA Contract Documents A201 Fam||y
. . . . 54 Documents
Traditional Design-Bid-Build

C103 or other Surety

Owner Direct Consultants

A310
A312
Architect Owner

B101 A101

B103 A102

B104* A103

B105* A104*

A201 General Conditions A105* A401

Subcontractors

Consultants

AlA Contract Documents: A101®, Owner/Contractor Agreement—Stipulated Sum; A102™, O/C Agreement—Cost of the Work Plus a Fee, with GMP; A103™, O/C Agreement—Cost of the Work Plus a Fee, No GMP; A104™, Abbreviated O/C Agreement
A201®, General Conditions of the Contract for Construction; A310™, Bid Bond; A312™, Performance Bond/ Payment Bond; A401™, Contractor/Subcontractor Agreement; A105™, Standard Short Form of Agreement Between Owner and Contractor
B101™, Owner/Architect Agreement; B103™, O/A Agreement-Complex Project; B104™, Abbreviated O/A Agreement; BI0O5™, Standard Short Form of Agreement Between Owner and Architect; C103™, Owner/Consultant Agreement; and C401™
Architect/Consultant Agreement

*A104/A105 and B104/B105 are intended to be used for smaller projects or projects of limited scope.. * A104 and A105 combine the Owner-Contractor agreement with abbreviated General Conditions. B104 and A104 are in the A201 family because the
abbreviated general conditions in A104 are based on document A201. If C401and A401 are used with B104 and A104, appropriate modifications should be made with the assistance of insurance and legal counsel
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AIA Contract Documents Design-Build Family
25 Documents

Design-Build

C141

Owner Direct Consultants

Contractor

Architect Design-Builder

B143 Al42

Consultants Subcontractors

AlA Contract Documents: A141™ Owner/Design-Builder Agreement; A145™, Owner/Design-Builder Agreement for a One or Two Family Residential Project; A142™, Design-Builder/Contractor Agreement; A441™, Contractor/Subcontractor Agreement
for a Design-Build Project; B143™, Design-Builder/Architect Agreement; C141™, Owner/Consultant Agreement for a Design-Build Project; and C441™, Architect/Consultant Agreement for a Design-Build Project.
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78 Documents (CMa/CMcg

Construction Manager as Constructor (CMc)

C103 or other

Owner Direct Consultants

Preconstruction Phase

Architect Owner \/
B133 A133

Al34

A201 General Conditions
with Cost of the Work modifications (A134)

Consultants Subcontractors

AlA Contract Documents: A133™, Owner/Construction Manager as Constructor Agreement, where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed Maximum Price; A134™, Owner/Construction Manager as Constructor
Agreement, where the basis of payment is the Cost of the Work Plus a Fee without a Guaranteed Maximum Price; A201®, General Conditions of the Contract for Construction; A401™, Contractor/Subcontractor Agreement; B133™, Owner/Architect
Agreement, Construction Manager as Constructor Edition; and C401™, Architect/Consultant Agreement
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Images used with the permission of ACD Operations, LLC AlA Contract Documents CM Fam||
78 Documents (CMa/CMcg

Construction Manager as Adviser (CMa)

. C103 or other
Owner Direct Consultan

B132 C132

A232 General Conditions
Contractor

Contractor Contractor

Consultants Subcontractors

AlA Contract Documents: A132™, Owner/Contractor Agreement, CMa Edition; A232™, General Conditions of the Contract for Construction, CMa Edition; A401™, Contractor/Subcontractor Agreement; B132™, Owner/Architect Agreement, CMa Edition; C132™
Owner/Construction Manager as Advisor Agreement; and C401™, Architect/Consultant Agreement. While less likely, agreements with Contractors also could be GMP, pure cost of the work, limited design/build, or any other delivery option
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54 Documents
Interior Design + FF&E

FF&E Vendor

A151
A152
A751*

B152 Al101

B252 A102
B102 B253 A103

B254 A104*

A201 General Conditions

AlA Contract Documents: B152™, Owner/Architect Agreement for Architectural Interior Design Services; B252™, Standard Form of Architect's Services ~ Architectural Interior Design; B253™, Standard Form of Architect's Services for Furniture
Furnishings and Equipment Design; B254™, Standard Form of Architect's Services for Purchasing Agent Services for Furniture, Furnishings, and Equipment (FF&E) B252, B253, B253 provide scope of services only. Must be combined with B102™
Owner/Architect Agreement without a Predefined Scope of Architect’s Services or other owner/architect agreement

* A751™, Invitation and Instructions for Quotation for Furniture, Furnishings and Equipment can be used to solicit quotes from potential vendors. * A104™, Standard Abbreviated Form of Agreement Between Owner and Contractor, is a stand-alone
agreement that does not require the use of a separate general conditions document
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Images used with the permission of ACD Operations, LLC AlA Contract Documents |PD Fam||y
36 Documents

Integrated Project Delivery (IPD):
Transitional Documents

Architect Owner Contractor
B195 A195

A295 General Conditions

Consultants Subcontractors

AlA Contract Documents: A401™, Contractor/Subcontractor Agreement; A295™, General Conditions of the Contract for Integrated Project Delivery; and C401™, Architect/Consultant Agreement.

*If A401or CAOLis to be used on a project with the Transitional Forms, appropriate modifications should be made with the assistance of insurance and legal counsel
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Integrated Project Delivery (IPD): 36 Documents
Multi-Party Agreement

Architect Contractor

Cc401* A401*

Consultants Subcontractors

AlA Contract Documents A401™, Contractor/Subcontractor Agreement; C191™, Multi-Party Agreement for Integrated Project Delivery; and C401™, Architect/Consultant Agreement

*If A401or CAO1 is to be used on a project with the Multi-Party Agreement, appropriate modifications should be made with the assistance of insurance and legal counsel

Baker Law Group LLC Phone 312-621-7184 |
33 N. Dearborn St., Suite 1000 Fax 312-635-5288 BA E R |_ AW
Chicago, lllinois 60602 Web  www.buildchicagolaw.com |


http://www.buildchicagolaw.com/

Images used with the permission of ACD Operations, LLC AlA Contract Documents |PD Fam||y

Inte$rated Project Delivery (IPD):
Single Purpose Entity

36 Documents

Owner,
Architect,
Construction Manager,
other SPE members

Architect

Consultants

AlA Contract Documents: C195™, SPE Agreement for Integrated Project Delivery; C196™, SPE/Owner Agreement for IPD; C197™, SPE/Non-Owner Member Agreement for IPD; C198™, SPE/Consultant Agreement for IPD; and C199™, SPE/Contractor
Agreement for IPD
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AIA Contract Documents

For more about AIA Contract Documents:

https://www.aiacontracts.org/
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Conclusion?
It Can Be Complicated!

Project Delivery Method

Arrange Chess Pieces

Insurance Issues

Pricing Considerations

Contract Selection

Then the Fun Continues!
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Clickable Links To My Related Website Videos

* WHY ARE PROJECT DELIVERY METHODS SO IMPORTANT FOR CONSTRUCTION PROJECTS?

* SHOULD | START CONTRACT NEGOTIATIONS USING MY OWN CONTRACT FORM?

* WHAT MAKES GOOD CONTRACTS FOR DESIGN AND CONSTRUCTION PROJECTS?

* WHAT IS YOUR APPROACH TO NEGOTIATING DESIGN AND CONSTRUCTION CONTRACTS?

* WHY IS INSURANCE SO IMPORTANT IN DESIGN AND CONSTRUCTION CONTRACTS?

« SHOULD DESIGN AND CONSTRUCTION CONTRACTS ALLOW ‘PREVAILING PARTIES' TO RECOVER ATTORNEYS' FEES?
* HOW DO YOU GET PAST IMPASSE IN CONTRACT NEGOTIATIONS?

* CANA LAWSUIT SAVE ME FROM BAD DESIGN AND CONSTRUCTION CONTRACTS?

* ARE SHORT CONTRACTS BETTER THAN LONG CONTRACTS?

* WHAT SHOULD PROJECT OWNERS KNOW BEFORE EMBARKING ON A DESIGN AND CONSTRUCTION CONTRACT?
* WHY ARE GOOD CONTRACTS SO IMPORTANT FOR DESIGN AND CONSTRUCTION PROJECTS?

* WHAT CONTRACT TERMS PROMOTE EARLY, COST-EFFICIENT DISPUTE RESOLUTION?

| try to add four new videos per month to my Video Library. There are many other related videos at www.buildchicagolaw.com.
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Clickable Links To My Related Website Articles

* FIXED FEE V. COST-PLUS GMP: WHICH IS BEST?

* THEHIDDEN BENEFIT TO THOUGHTFUL CONTRACT NEGOTIATIONS

* WHATISTHE BEST LENGTH FOR DESIGN AND CONSTRUCTION CONTRACTS?

* BEWARE THE “ONE YEAR" WARRANTY: CONTRACTOR CALLBACK PERIODS V. WARRANTIES OF QUALITY WORK
« AIAS NEW 2019 CMC AND CMA CONTRACT DOCUMENTS

« THE B152-2019 INTERIOR DESIGN AGREEMENT: IMPORTANT FF&E CHANGES

* NEGOTIATING DISPUTE RESOLUTION CLAUSES IN CONSTRUCTION CONTRACTS

» THE AIAS SUSTAINABLE PROJECTS EXHIBIT: E204-2017

« THENEWROLE OF THE AIAS DIGITAL PRACTICE DOCUMENTS

* AIA DOCUMENT B101-2017: BUSINESS CONSIDERATIONS FOR OWNERS AND ARCHITECTS

| try to add four new posts per month to my Blog Page. There are many other related videos at www.buildchicagolaw.com.
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Clickable Links To Other Website Content

Project Participant Links lllinois Mechanics Liens
« ARCHITECTS AND ENGINEERS * MECHANICS LIENS
* REAL ESTATE DEVELOPERS * USING LIENSTO GET PAID
* COMMERCIAL PROPERTY OWNERS « DEFEATING LIEN CLAIMS
* HIGH-END SINGLE FAMILY RESIDENTIAL
» CONTRACTORS Miscellaneous Links
* NEWSLETTER SIGN-UP **
Dispute Resolution Links * DOWNLOADABLE PUBLICATIONS
e COST-EFFICIENT DISPUTE RESOLUTION ¢ BLOG POSTS
« MEDIATION * VIDEO LIBRARY
* ARBITRATION * GENERAL COUNSEL
* LITIGATION * PRICING BASED ON VALUE PROVIDED
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design and construction counsel

FOR MORE INFORMATION CONTACT

Jeremy S Baker

Baker Law Group LLC

33N Dearborn St, Suite 1000
Chicago, lllinois 60602
312-621-7184 phone
312-635-5288 fax

Baker Law Group LLC Phone 312-621-7184

33 N. Dearborn St., Suite 1000 Fax 312-635-5288 f in L 4 53
Chicago, lllinois 60602 Web  www.buildchicagolaw.com

Contact Information
Phone: 312-621-7184

www buildchicagolaw com

Offices

Cook County
33N Dearborn, Suite 1000
Chicago, IL 60602

Lake County
790 Estate Drive, Suite 200
Deerfield, IL 60015

*Office Hours by Appointment Only
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This slide deck has been prepared for the general information of clients and friends of Baker Law Group
LLC. It is not intended to provide legal advice with respect to any specific matter. Consult an attorney to
advise you regarding any questions you may have specific to you. Nothing in this slide deck is legal advice for
you. Under rules a?plicable to the professional conduct of attorneys in various jurisdictions, it may be
considered attorney advertising material. Prior results do not guarantee asimilar outcome.
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