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What Does an Owner Want?

• Fastest project delivery
• Quality design and construction
• Fair and reasonable prices
• Early price determination
• Single point responsibility for problems
• Not to have to make premature choice of delivery method
• No disputes or litigation
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Traditional Design-Build
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The “Flip Side of the Coin”
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The Design-Build Process

• Step 1:  Create design-build company to carry construction risk.
• Step 2:  Enter into master subcontract agreements with preferred general    

contractor teammates.
• Step 3:  Enter into traditional design contracts with owner and 

subconsultants.
• Step 4:  Fill out and provide Design-Build Proposal to owner.
• Step 5:  Enter into construction contract.
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Preliminary Structuring:
Create The Engineer’s Design-Build Company
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Engineer-Led Design-Build:
The Single Contract Approach
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“Sequential” Design-Build:
Structure of the Relationship (Private Sector)
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The “Teaming” Agreement
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Considerations in Selecting
General Contractor Teammates
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Mandatory Qualities
• Financial Security
• Professional Approach

Issues of Judgment
• Size
• Geography
• Industry Niche



Engineer’s Traditional Design Contract
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The Design-Build Proposal:
“Price/Schedule Guarantee”
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• Engineer’s Design-Build Company’s guarantee contingent on building project
• Engineer’s Design-Build Company supplants Engineer in construction phase
• Legal safeguards included re budget and estimating
• Construction Contract eventually supersedes Proposal 
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Enter Into “Construction Agreement”
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• Engineer’s functions during 

construction phase provided by 
Engineer’s Design-Build Company

Subcontract for Particular Project
• “Purchase Order” from Teaming 
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• Attaches construction contract and 

subcontracts 100% of it



Tweaking the Structure for Public Sector Projects
Requiring Competitive Bidding
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Public vs. Private Sector Differences

• Engineer’s Design-Build Co. and Contractor form joint venture
• Joint Venture acts as Construction Manager At Risk
• Construction Management Agreement is Cost-Plus-Fee to GMP
• The trades are competitively bid
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Pros and Cons of a 100% Subcontractor
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PROs
• Construction risks virtually 

eliminated
• Contractor’s presence may assist 

marketing or sales
• Contractor likely to refer projects 

back to Engineer
• Engineer not perceived as 

competing with contractors
• Contractor may be source of 

financial security for owner
• Contractor may be additional 

source of management expertise
• Contractor may negotiate better 

deals with subcontractors

CONs
• Reduces available profits
• May be harder to explain to owner



Advantages to the Owner of Design-Build
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• Fastest delivery (fast-tracked)
• Design-Builder is single point of responsibility
• Early price determination
• Fewer disputes – less litigation



Advantages to the Owner of the Engineer
Leading the Design-Build Team
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• Engineer is best trained to balance design quality vs. cost
• Owner can delay the design-build decision
• Owner and Engineer often have pre-existing relationship
• Engineer has less conflict of interest than when contractor leads team
• Common complaint of Engineer lacking cost discipline disappears when 

Engineer must construct to a fixed cost
• Contractor as 100% sub can still be source of financial capitalization



Advantages to the Engineer of
Engineer-Led Design Build
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• Additional profits
− Mark-up on the construction cost
− Savings accrue to Engineer
− Reduced labor costs in 

production

• Marketing advantages
− Guarantee of price and schedule
− Owner can delay design build 

decision
− Contractor becomes source of 

work

• Control over construction
– Avoid unwise design changes
– Allow necessary or advisable 

changes – quietly

• Reduced liability
– Construction accidents insured 

by contractor
– No claims from obvious design 

omissions
– Cooperative resolution of 

design problems



Benefits to the Contractor from
Engineer-Led Design-Build
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• Projects often developed by Engineer and presented to              
Contractor “on a silver platter”

• Negotiated pricing rather than competitive bidding
• Enhanced relationships with Subcontractors/Suppliers
• Reduced likelihood of claims/litigation
• Increased profits from reduced overhead (see next slide)



Source of the Engineer’s Construction Fee
(i.e., Contractor’s Savings)
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• Larger profit margin in negotiated vs. competitively bid contracts
• No marketing overhead for project
• Cost analysis certain to result in project or compensation
• Minimal contingency for bidding errors/oversights
• No contingency for adversarial administration



© Schiff Hardin LLP. All rights reserved  |  schiffhardin.com

For More Information, Contact:
Jeremy S. Baker
Partner
Construction Law Group

Schiff Hardin LLP
233 South Wacker Drive
Chicago, IL 60606
312.258.5506
jbaker@schiffhardin.com
www.schiffhardin.com

Click Here: LinkedIn
Click Here: Web Bio
Click Here: Twitter

Mark C. Friedlander
Partner
Construction Law Group

Schiff Hardin LLP
233 South Wacker Drive
Chicago, IL 60606
312.258.5500
mfriedlander@schiffhardin.com
www.schiffhardin.com

http://www.linkedin.com/in/jeremysbaker
http://www.schiffhardin.com/professionals/attorneys/a-c/baker-jeremy-s
https://mobile.twitter.com/builderlawyer

	Slide Number 1
	What Does an Owner Want?
	Traditional Design-Build
	The “Flip Side of the Coin”
	The Design-Build Process
	Preliminary Structuring:�Create The Engineer’s Design-Build Company
	Engineer-Led Design-Build:�The Single Contract Approach
	“Sequential” Design-Build:�Structure of the Relationship (Private Sector)
	The “Teaming” Agreement
	Considerations in Selecting�General Contractor Teammates
	Engineer’s Traditional Design Contract
	The Design-Build Proposal:�“Price/Schedule Guarantee”
	Enter Into “Construction Agreement”
	Tweaking the Structure for Public Sector Projects�Requiring Competitive Bidding
	Pros and Cons of a 100% Subcontractor
	Advantages to the Owner of Design-Build
	Advantages to the Owner of the Engineer�Leading the Design-Build Team
	Advantages to the Engineer of�Engineer-Led Design Build
	Benefits to the Contractor from�Engineer-Led Design-Build
	Source of the Engineer’s Construction Fee�(i.e., Contractor’s Savings)
	Slide Number 21

