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UNDERSTANDING DUTIES 
AND OBLIGATIONS 
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Sources of Duty 

• Primary sources of legal duties 

–Contract 

•voluntary agreements 

–Common Law  

•body of court decisions 

–Statutes  

•laws enacted by legislature 
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Source of Duty:  Contract 

 

• Breach of Contract Claims 
 

 From Client 

•privity of contract 
 

 From 3rd Party Beneficiary  

•no direct contract 
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Source of Duty: Common Law 
 

• Negligence 

–  Injury, death, property damage 
 

• Strict Liability 

–  Liability without fault 
 

• Implied Warranties 

–  Habitability, workmanlike performance 
 

• Fraud 

–  False statements, misrepresentations 
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Source of Duty:  Statute 

• ILLINOIS PROFESSIONAL 
ENGINEERING PRACTICE ACT 

– Qualifications  

– Licensure 

– Defines “professional engineering practice” 

– Regulates “technical submissions” 

– Design firm registration 

– Rules of Conduct 

– Disciplinary Proceedings 
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Source of Duty:  Statute 

• ILLINOIS PROFESSIONAL LAND 
SURVEYOR ACT 

– Qualifications  

– Licensure 

– Defines “practice of land surveying” 

– Allows entry on land (no criminal trespass) 

– Design firm registration 

– Disciplinary Proceeding 
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Source of Duty:  Statute 
 

• ILLINOIS ADMINISTRATIVE CODE 
 

– Surveyors (Chapter VII, Subchapter B, Part 1270) 

• 1270.56 Minimum Standards of Practice 

• 1270.57 Standards of Professional Conduct 

• 1270.58 Seal and Signature Requirements 
 

– Engineers (Chapter VII, Subchapter B, Part 1380) 

• 1380.300 Standards of Professional Conduct 

• 1380.295 Seal Requirements  
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To Whom Duty Is Owed 

Your Client 

• voluntary agreements 

The Public 

• act as reasonable person 

Reliance Parties 

• unique for surveyors 
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COMPLYING WITH THE 
STANDARD OF CARE 
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Standard of Care 

• Applicable standard determined by: 

Contract 

•negotiated standard 

Common Law  

•exists court decisions 

Statutes, Codes, Regulations  

•cannot violate 
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Standard of Care 

 

• Basic Standard of Care 

–All people have a legal duty to act 
as an ordinary, prudent and 
reasonable person  

–Common law (court decisions) 

–Societal compact 
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Standard of Care 

 

• Heightened Standard of Care 
 

– People with greater than average levels of 
ability or skill are held to a higher standard 

  

• that possessed by reasonable person 
with that level of ability or skill 

 

– Society relies on highly skilled people 
acting in accordance with their level of skill 
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Standard of Care 

• The Professional Standard of Care 
 

– The level of skill and care which an ordinary 
person of the profession would observe under 
similar circumstances at same time and location 

 

– A “Professional” is a person: 

• Whose occupation requires sufficient skill and 
judgment that it would not be fair to require him 
or her to guarantee results. 

• Doctors/Lawyers/Engineers v. Contractors 
 

– Never agree to warranty or guarantee 
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Standard of Care 

• Common Contract Form: EJCDC E-500 

– The standard of care for all professional 
engineering and related services performed or 
furnished by Engineer under this Agreement will 
be the care and skill ordinarily used by 
members of the subject profession practicing 
under similar circumstances at the same 
time and in the same locality. Engineer 
makes no warranties, express or implied, under 
this Agreement or otherwise, in connection with 

Engineer’s services. 
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PROFESSIONAL LIABILITY 
CAUSES OF ACTION 
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Professional Liability Causes of Action 

 

 

•Breach of Contract 
 

•Negligence 
 

•Misrepresentation 
 

•Fraud 
 

•Strict Liability 
  

17 



© 2011 Schiff Hardin LLP. All rights reserved. 

Causes of Action 

• Breach of Contract 

–  Plaintiff must prove: 

•valid and enforceable contract; 

•performance by the plaintiff;  

•breach by the defendant; and  

• injury to the plaintiff. 

– Broad recoverable damages: 

•any within contemplation of the parties 
due to breach at the time of contracting. 
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Causes of Action 

• Negligence 

–  Elements: Plaintiff must prove Defendant 

•  owed him or her a duty of care; 

• breached that duty; 

• breach was the proximate cause;  

• of his or her injuries. 

– Narrow Damages: 

•Proximately caused by negligence 
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Causes of Action 

• Negligent Misrepresentation 
• a false statement of material fact; 

• Defendant’s carelessness or 
negligence in ascertaining the truth of 
the statement;  

• an intention to induce plaintiffs to act;  

• reasonable reliance on the truth of the 
statement by plaintiffs; and  

• damage to plaintiffs resulting from this 
reliance. 
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Causes of Action 

• Fraudulent Misrepresentation 
• a false statement of material fact; 

• that Defendant knew or believed        
to be false;  

• an intention to induce plaintiffs to act;  

• reasonable reliance on the truth of the 
statement by plaintiffs; and  

• damage to plaintiffs resulting from this 
reliance. 
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Causes of Action 
 

• Strict Liability 
– Does not require proof of fault (negligence) 

– Abnormally dangerous situations /products 

– Elements: 

• Injury to Plaintiff’s protected interest; 

•Defendant had a duty to prevent injury; 

•Defendant breached duty; and 

•Plaintiff was injured. 

 

  
22 



© 2011 Schiff Hardin LLP. All rights reserved. 

CASE STUDIES 
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Case Studies 

• Rozny v. Marnul (Ill. 1969) 

– Marnul surveys lot for S&S Builders 

– Survey: “absolute guarantee for accuracy” 

– S&S sells lot to Nash, who builds home 

– Nash sells home to Rozny 

– Rozny relies on survey to build garage/driveway 

– Garage/driveway encroaches 

– Rozny sues Marnul 

• Rozny wins at trial  

• Marnul wins on appeal:  “no contract” 

• Rozny wins at Supreme Court (tort damages) 
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Case Studies 
 

• Rozny v. Marnul (Ill. 1969) 
 

– Basis for Illinois Supreme Court Decision: 
 

• Absolute guarantee for accuracy 
 

• Surveyor knew plat to be relied upon by others 
 

• Potential liability restricted to small group 
 

• No proof corrected plat was supplied 
 

• The Roznys were innocent parties 
 

• Policy: promote caution among surveyors 
 

• Key: who are foreseeable third parties? 
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Case Studies 
 

• Moorman v. National Tank (Ill. 1982) 
 

– Economic Loss Doctrine 

• Cannot sue those with whom you lack a contract 
absent personal injury or property damage 

– Information Provider Exception 

• Those in the business of supplying information 
can be sued for negligent misrepresentations 
made during a business transaction by third 
parties with whom they have no contract 

– Are you in business of supplying information? 
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COMMON DEFENSES TO 
LIABILITY 
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Defenses to Liability 
 

• 735 ILCS 5/13-222 

–4 Year Statute of Limitations 
• From date claimant “knew or should have 

known” of surveyor’s error 

–10 Year Statute of Repose 
• Claims possible only within 10 years of error 

• Extended to 14 years if error is discovered 
near the end of the 10 year period 
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Defenses to Liability 
 

• Best Defense: disprove allegations 

–Prove compliance with: 

•Contract 

•Standard of Care 

•Statutes 

•Regulations 

•Codes 
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STRATEGIES TO MINIMIZE 
CLAIMS 
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Strategies to Minimize Claims 
 

• Have a Written Contract 

• No Warranties or Guarantees 

• Insurance Broker Review 

• Perform to a Specific Standard 

• Legal Descriptions 

• Facts v. Conclusions 

• Consider Risk Exposure 

• Appoint Counsel Before Loss 
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Strategies to Minimize Claims 

• Design a good resolution process 

–Most disputes settle before trial 

– 80/20 Rule 
 

• All contracts should require: 

–Step Negotiations 

–Confidential, Non-Binding Mediation 
 

• Pick the right mediator 
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For More Information Contact: 

Jeremy S. Baker 
Partner, Construction Law Group 

SCHIFF HARDIN LLP 

233 South Wacker Dr., Suite 6600 

Chicago, Illinois  60606 
 

Direct: (312) 258-5506 

jbaker@schiffhardin.com 
 

www.schiffhardin.com/professionals/attorneys/a-c/baker-jeremy-s 
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