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This practice note describes how to compel and stay 

arbitration in Illinois state and federal courts. It addresses 

the grounds for compelling and staying arbitration, assessing 

the enforceability of an arbitration agreement, determining 

who decides the arbitrability of a dispute, the jurisdiction 

and venue provisions that apply, and the courts’ analysis of 

motions to compel or stay litigation.

Arbitration proceedings are subject to either the Illinois 

Uniform Arbitration Act, 710 ILCS 5/1, et seq., or the Federal 

Arbitration Act, ch. 392, § 1. These statutes can apply in both 

state and federal courts.

Whether a dispute is subject to arbitration depends on the 

scope of the arbitration agreement. If one party to a valid 

arbitration agreement wishes to arbitrate a dispute that falls 

within the agreement’s scope, Illinois courts will stay litigation 

and compel arbitration, even over the other party’s objection.

If the parties have no valid agreement to arbitrate, or if a 

dispute falls outside of an arbitration agreement’s scope, 

a motion to compel arbitration may be denied because 

the dispute is not “arbitrable.” Motions to compel and stay 

arbitration are often resolved without the need to dive 

deeply into arbitration law.

For more information on arbitration in Illinois state courts, 

see Motion to Compel Arbitration: Making the Motion (IL) 

and Motion to Stay Arbitration: Making the Motion (IL).

For more information on the Federal Arbitration Act, see 

Federal Arbitration Act Fundamentals.

For related templates, see Mediation and Arbitration 

Agreement, Notice of Motion (IL), and Motion (IL).

Distinguishing Arbitration 
from Litigation
Unlike litigation, which is the default form of “binding” dispute 

resolution, arbitration is a voluntary process that requires 

consent to arbitrate disputed issues. Parties can consent to 

arbitrate existing disputes. However, agreements to arbitrate 

are often found in contracts signed long before disputes arise.

Whether a dispute is subject to arbitration depends on the 

scope of the arbitration agreement:

•	 If one party to a valid arbitration agreement wishes to 

arbitrate a dispute that falls within the agreement’s scope, 

Illinois courts will stay litigation and compel arbitration.

•	 If the parties have no valid agreement to arbitrate, or 

if a dispute falls outside of an arbitration agreement’s 

scope, a motion to compel arbitration may be denied 

because the dispute is not “arbitrable.”

Motions to compel and stay arbitration are often resolved 

without the need to dive deeply into arbitration law. 

However, they can raise complex issues, like whether a judge 

or an arbitrator should decide whether a dispute is arbitrable.

For an in-depth analysis of the distinction between litigation 

and arbitration, see Arbitration vs. Litigation (IL).
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Applying State or Federal Arbitration Law
Arbitration proceedings might be subject to the Illinois 

Uniform Arbitration Act, 710 ILCS 5/1, et seq., or the Federal 

Arbitration Act, 9 U.S.C. §§ 1–16, statutes that can apply in 

both state and federal courts.

The common law can resolve some questions about 

whether the parties have agreed to arbitrate a particular 

dispute, as agreements to arbitrate are contracts. Federal 

law can preempt inconsistent state law, so federal case law 

addressing who decides whether a case is arbitrable, and on 

what grounds, can apply in state court proceedings.

The U.S. Supreme Court and other federal courts have issued 

many opinions on nuanced and complex issues of arbitrability, 

which sometimes bind state courts. See Howsam v. Dean 

Witter Reynolds, 537 U.S. 79, 83 (U.S. 2002) (recognizing 

there exists linguistic confusion over term “arbitrability” 

and meaning of phrase “question of arbitrability” in court 

decisions).

Arbitration jurisprudence is ever-evolving at both the state 

and federal level.

For an in-depth discussion of the Federal Arbitration Act, see 

Federal Arbitration Act Fundamentals.

Arbitrability of Disputes 
under Arbitration 
Agreements
Party agreement to arbitrate disputed issues is the hallmark 

of arbitrability. Under an arbitration agreement, parties must 

arbitrate only the agreed-upon issues, “as shown by the clear 

language of the agreement and their intentions expressed 

in that language.” Salsitz v. Kreiss, 761 N.E.2d 724, 731 (Ill. 

2001).

For more on the topic of arbitrability, see Arbitrability in U.S. 

Arbitration.

However, parties frequently disagree about whether a 

particular claim falls within the scope of a pre-dispute 

agreement to arbitrate (i.e., whether they agreed to arbitrate 

the issue in the agreement). They also often challenge 

whether the contracts that contain arbitration clauses, or the 

clauses themselves, are binding and enforceable.

For information about pre-dispute arbitration agreements, 

see Arbitration Agreements: Drafting a Pre-dispute 

Agreement (U.S.).

For an arbitration agreement template, see Mediation and 

Arbitration Agreement.

Key issues include:

•	 The party opposing arbitration is attacking the 

enforceability of the:

	o Arbitration clause –or–

	o Contract as a whole

•	 State or federal law governs

These key issues can dictate:

•	 The outcome of the motion to compel or stay –and–

•	 Procedural questions (e.g., whether a judge or arbitrator 

will make the final decision, perhaps based on the 

resolution of certain threshold issues by, or deference to, 

the other)

Enforcing Arbitration 
Agreements against Non-
signatories
Even without a party’s signature or other explicit agreement 

to arbitrate, courts sometimes imply an agreement to 

arbitrate. A contract may incorporate an arbitration provision 

in another document. However, the issues get much more 

complex. Case law around whether a non-signatory can be 

compelled to arbitrate implicates a variety of factual and legal 

questions.

Under the Federal Arbitration Act, non-signatories can 

enforce arbitration agreements through:

•	 Assumption

•	 Piercing the corporate veil

•	 Alter ego

•	 Incorporation by reference

•	 Third-party beneficiary theories

•	 Waiver –and–

•	 Estoppel

GE Energy Power Conversion Fr. SAS, Corp. v. Outokumpu 

Stainless USA, LLC, 140 S. Ct. 1637, 1643–44 (U.S. 2020).

Illinois law is similar. State law principles, like “assumption, 

agency, veil piercing, alter ego, waiver, estoppel, third-party 

beneficiary, and incorporation by reference,” can force non-

signatories to arbitrate disputes. Warciak v. Subway Rests., 

Inc., 880 F.3d 870, 872 (7th Cir. 2018).

Usually, however, parties are not ordered to arbitrate absent 

some factual or contractual basis implying their consent to 

arbitrate.
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For more on this topic, see Joining Non-signatories to 

Arbitration (U.S.).

For more on the incorporation of arbitration clauses by 

reference specifically, see Arbitration Clauses: Incorporating 

by Reference Checklist (Federal).

Illinois Law Favors 
Arbitration Agreements
Motions to compel or stay are decided in the context of case 

law that recognizes Illinois’ pro-arbitration public policy.

“Illinois public policy favors arbitration.” State Farm Fire & 

Cas. Co. v. Watts Regulator Co., 63 N.E.3d 304, 311 (Ill. 

App. Ct. 2016), citing City of Centralia v. Natkin & Co., 630 

N.E.2d 458, 460 (Ill. 1994) (describing arbitration as “favored 

method” of dispute resolution).

However, any presumption of arbitration is overcome by 

“an express provision in an arbitration agreement [that] 

excludes certain claims from arbitration.” State Farm Fire & 

Cas. Co. v. Watts Regulator Co., 63 N.E.3d 304, 311 (Ill. App. 

Ct. 2016), citing AT&T Techs. v. Communs. Workers of Am., 

475 U.S. 643, 1650 (U.S. 1986).

Illinois’ pro-arbitration policy does not:

•	 Render arbitration agreements more enforceable than 

other contracts –or–

•	 Operate in disregard of the intent of the contracting 

parties

Hartz v. Brehm Preparatory Sch., Inc., 183 N.E.3d 172, 183 

(Ill. App. Ct. 2021).

Interpreting Arbitration 
Agreements
Familiar principles of contract interpretation resolve disputes 

over the meaning of arbitration agreements.

Agreements to arbitrate are contractual. Carr v. Gateway, 

Inc., 944 N.E.2d 327, 329 (Ill. 2011). Arbitration contracts are 

“interpreted in the same manner and according to the same 

rules as are all other contracts.” State Farm Fire & Cas. Co. v. 

Watts Regulator Co., 63 N.E.3d 304, 311 (Ill. App. Ct. 2016), 

citing J & K Cement Constr., Inc. v. Montalbano Builders, Inc., 

456 N.E.2d 889, 894 (Ill. App. Ct. 1983).

“The primary objective in construing a contract is to give 

effect to the intent of the parties.” State Farm Fire & Cas. 

Co. v. Watts Regulator Co., 63 N.E.3d 304, 311 (Ill. App. Ct. 

2016) (affirming denial of motion to compel arbitration).

In most cases, motions to compel or stay arbitration are 

resolved through a judge or arbitrator comparing the 

language and breadth of an arbitration clause to the facts of 

the parties’ dispute.

For more information on motions to compel and stay 

arbitration in state court, see Motion to Compel Arbitration: 

Making the Motion (IL) and Motion to Stay Arbitration: 

Making the Motion (IL).

Resolving Validity of Arbitration Agreements
The validity of arbitration agreements is sometimes resolved 

outside the document itself. For example, like other contracts, 

an arbitration agreement may be invalidated under state law 

contract defenses, like:

•	 Fraud

•	 Duress –and–

•	 Impossibility

Keefe v. Allied Home Mortg. Corp., 67 N.E.3d 616, 621 (Ill. 

App. Ct. 2016).

Procedural or substantive “unconscionability” can also render 

arbitration agreements unenforceable:

•	 Substantive unconscionability exists when contract terms 

are inordinately one-sided.

•	 Procedural unconscionability exists when contract terms 

are so difficult to find, read, or understand that plaintiff 

cannot fairly be said to have agreed.

Zuniga v. Major League Baseball, 2021 Ill. App. (1st) 201264, 

¶ 14.

How such issues are resolved, and by whom, can vary based 

on whether the issues are decided:

•	 In state or federal court

•	 By judges or arbitrators –and–

•	 Under state or federal arbitration statutes

Statutory Basis to Compel or 
Stay Arbitration
The Illinois Uniform Arbitration Act and the Federal 

Arbitration Act empower courts to compel or stay arbitration 

proceedings or to stay court proceedings pending the 

outcome of arbitration proceedings. See 710 ILCS 5/2 

(“Proceedings to compel or stay arbitration”); 9 U.S.C. 

§ 3 (“Stay of proceedings where issue therein referable 

to arbitration”); 9 U.S.C. § 4 (“Failure to arbitrate under 

agreement”).
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State and federal arbitration statutes vest courts with 

power to compel or stay arbitration proceedings. The 

Illinois Uniform Arbitration Act empowers circuit courts, 

“upon application of a party to a dispute, to compel or stay 

arbitration, or to stay court action pending arbitration.” Salsitz 

v. Kreiss, 761 N.E.2d 724, 731 (Ill. 2001). Specifically, Section 

2 provides that, upon a party’s application, the trial court 

may compel or stay arbitration or stay a court action pending 

arbitration. 710 ILCS 5/2(a), 5/2(b).

For more information on motions to compel and stay 

arbitration in state court, see Motion to Compel Arbitration: 

Making the Motion (IL) and Motion to Stay Arbitration: 

Making the Motion (IL).

Similarly, the Federal Arbitration Act entitles parties to 

petition courts to compel or stay arbitration proceedings. 

It provides that any party “aggrieved by the alleged failure, 

neglect, or refusal of another to arbitrate under a written 

agreement for arbitration” may seek an order to compel 

arbitration. 9 U.S.C. § 4. A companion Federal Arbitration 

Act provision states that, when a lawsuit is brought on any 

arbitrable issue, the court shall “stay the trial of the action 

until such arbitration has been had in accordance with the 

terms of the agreement.” 9 U.S.C. § 3.

For more information on motions to compel and stay 

arbitration in federal court, see Motion for a Stay Pending 

Arbitration: Making the Motion Checklist (Federal), Motion 

to Compel Arbitration: Making the Motion and Appealing an 

Adverse Ruling Checklist (Federal), and Motion to Compel 

Arbitration: Opposing the Motion and Appealing an Adverse 

Ruling Checklist (Federal).

While these state and federal laws are similar, they are not 

identical, and Illinois attorneys would be well-advised to 

understand which law applies to a particular dispute.

Motions to Compel or Stay 
Decided in Summary Fashion
Motions to compel or stay arbitration are generally resolved 

summarily by treatment similar to motions on the pleadings. 

Section 2(a) of the Illinois Uniform Arbitration Act directs 

courts to “proceed summarily” in determining the issues. 

710 ILCS 5/2(a). This has been interpreted to mean “court[s] 

should act expeditiously and without a jury trial to make a 

substantive determination of whether a valid arbitration 

agreement exists.” Sturgill v. Santander Consumer USA, Inc., 

48 N.E.3d 759, 767 (Ill. App. Ct. 2016).

A motion to compel arbitration “raises a sole and narrow 

issue — whether there is an agreement between the parties 

to arbitrate the dispute at issue.” Guar. Trust Life Ins. Co. 

v. Platinum Supplemental Ins., Inc., 68 N.E.3d 481, 488 (Ill. 

App. Ct. 2016), appeal denied, 80 N.E.3d 2 (Ill. 2017). Hence, 

courts tend to decide motions seeking to compel or stay 

arbitration in summary fashion.

Illinois cases decided under the Federal Arbitration Act are 

similar. According to the Illinois Supreme Court, “[w]hen 

presented with a motion to stay litigation pending arbitration 

under Section 3 of the Federal Arbitration Act, the court’s 

inquiry is limited to whether an agreement to arbitrate 

exists and whether it encompasses the issue in dispute.” 

Jensen v. Quik Int’l, 820 N.E.2d 462, 465 (Ill. 2004). The 

Illinois Supreme Court ruled that “[i]f the court finds that 

an agreement to arbitrate exists and the issue presented is 

within the scope of that agreement, a stay under Section 3 of 

the Federal Arbitration Act is mandatory.” Jensen, 820 N.E.2d 

at 465.

Requiring parties to litigate over their right to arbitrate 

could negate a principal benefit of arbitration: its potential to 

resolve disputes on a quick and cost-efficient basis.

Attacking either Arbitration 
Clause or Entire Agreement
When a party challenges the validity of an agreement to 

arbitrate, whether the challenge is directed to the entire 

contract, or the arbitration clause specifically can determine 

whether the issue is resolved by a judge or an arbitrator.

Federal law. Under the Federal Arbitration Act, if a party 

challenges the validity of the arbitration clause, a court 

must consider that threshold challenge before potentially 

referring the matter to an arbitrator. “Unless a party 

specifically challenges the validity of the agreement to 

arbitrate, both sides may be required to take all their disputes 

— including disputes about the validity of their broader 

contract — to arbitration.” New Prime Inc. v. Oliveira, 139 S. 

Ct. 532, 538 (U.S. 2019). If the challenge is directed to the 

entire contract, rather than just to the arbitration clause, 

under the Federal Arbitration Act, courts must treat the 

arbitration clause as valid and leave any challenge to the 

validity of the entire contract to the arbitrator. New Prime, 

139 S. Ct. at 538.

Illinois state law. Illinois state law courts have relied on 

federal precedent in issuing similar rulings. “[W]hen a party 

challenges the enforceability of a contract as a whole, as 

opposed to the arbitration provision alone, the issue of the 

contract’s validity proceeds to arbitration.” G3 Analytics, 

LLC v. Hughes Socol Piers Resnick & DYM Ltd., 67 N.E.3d 

940, 945 (Ill. App. Ct. 2016), citing LRN Holding, Inc. v. 
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Windlake Capital Advisors, LLC, 949 N.E.2d 264, 269 (Ill. 

App. Ct. 2011) (citing U.S. Supreme Court and other federal 

precedent).

The rationale of these cases seems to be, generally, that if the 

court is concerned that the parties did not agree to include 

an arbitration clause in their contract, the court itself should 

decide before potentially referring the dispute to arbitration.

For common pitfalls in arbitration clauses, see Arbitration 

Clauses: Common Problems Checklist.

Delegating Arbitrability 
Determination to Arbitrator
Parties can agree whether a judge or arbitrator will 

determine arbitrability. “Under the [Federal Arbitration 

Act] and the Illinois [Uniform Arbitration] Act, courts have 

recognized that parties are free to agree to submit the 

question of arbitrability itself to arbitration.” Bahuriak v. Bill 

Kay Chrysler Plymouth, Inc., 786 N.E.2d 1045, 1050 (Ill. App. 

Ct. 2003).

When assessing whether the parties empowered an 

arbitrator to determine their own jurisdiction, the parties’ 

intent is important under both state and federal court 

decisions. “Just as the arbitrability of the merits of a dispute 

depends upon whether the parties agreed to arbitrate that 

dispute . . . who has the primary power to decide arbitrability 

turns upon what the parties agreed about that matter.” First 

Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 941 (U.S. 

1995) (emphasis in original).

The Illinois Supreme Court has issued similar rulings that 

stress the importance of the parties’ intent at the time they 

agreed to arbitrate. “Generally, the nature and extent of an 

arbitrator’s power will depend upon what the parties agree 

to submit to arbitration.” Donaldson, Lufkin & Jenrette 

Futures, Inc. v. Barr, 530 N.E.2d 439, 445 (Ill. 1988). The 

Illinois Supreme Court has cautioned that “[c]ourts should 

not assume that the parties agreed to arbitrate arbitrability 

unless there is ‘clea[r] and unmistakabl[e]’ evidence that they 

did so.” Salsitz v. Kreiss, 761 N.E.2d 724, 732 (Ill. 2001).

Incorporating Rules of Arbitration Provider
Incorporating the rules of an arbitration provider can serve as 

a delegation of authority to arbitrators to resolve questions 

of arbitrability. For example, American Arbitration Association 

Construction Industry Arbitration Rule R-9(a) provides: “The 

arbitrator shall have the power to rule on his or her own 

jurisdiction, including any objections with respect to the 

existence, scope, or validity of the arbitration agreement.”

In Wilcosky v. Amazon.com, Inc., 517 F. Supp. 3d 751, 768 

(N.D. Ill. 2021), the court observed that “the consensus view 

of federal caselaw is that the incorporation by reference 

of the AAA Rules is clear and unmistakable evidence of an 

intention to arbitrate arbitrability.”

Determining Whether 
Dispute Falls within 
Arbitration Clause
A common “arbitrability” question is whether the facts 

of a particular dispute fall within an arbitration clause’s 

description of matters to be arbitrated. A different procedure 

is used to answer this question for cases governed by the 

Illinois Uniform Arbitration Act than for those subject to 

the Federal Arbitration Act. This is one example of how 

jurisprudence under these statutes differs in meaningful 

ways.

Determining Arbitrability under Federal 
Arbitration Act
According to the U.S. Supreme Court, “a disagreement 

about whether an arbitration clause in a concededly binding 

contract applies to a particular type of controversy is for the 

court” to decide under the Federal Arbitration Act. Howsam 

v. Dean Witter Reynolds, 537 U.S. 79, 84 (U.S. 2002). This 

is particularly true if the arbitration agreement does not 

designate the arbitrator as the one to decide questions of its 

own jurisdiction.

In BG Group PLC v. Republic of Argentina, 572 U.S. 25, 26 

(U.S. 2014), the U.S. Supreme Court reasoned that courts 

determine the question under the Federal Arbitration Act if 

the contract is silent on who is to determine the threshold 

question of arbitrability.

Determining Arbitrability under Illinois Uniform 
Arbitration Act
In contrast, the Illinois Supreme Court has held that, if the 

Illinois Uniform Arbitration Act applies, it is sometimes 

appropriate for a court to determine, in the first instance, 

whether the facts of a dispute fall within the ambit of an 

arbitration clause. Salsitz v. Kreiss, 761 N.E.2d 724, 728–29 

(Ill. 2001), citing Donaldson, Lufkin & Jenrette Futures, Inc. v. 

Barr, 530 N.E.2d 439, 443 (Ill. 1988).

Under the Illinois Uniform Arbitration Act, courts use a three-

pronged approach:

(1) If it is clear that the dispute falls within the scope of the 

arbitration clause or agreement, the court must compel 

arbitration.
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(2) If it is clear that the dispute does not fall within the 

arbitration clause or agreement, the court must deny the 

motion to compel.

(3) If it is unclear or ambiguous whether the dispute falls 

within the scope of the arbitration clause, the matter 

should be referred to the arbitrator to decide arbitrability.

Guar. Trust Life Ins. Co. v. Platinum Supplemental Ins., Inc., 68 

N.E.3d 481, 488 (Ill. App. Ct. 2016) (citation omitted).

For an explanation of the circumstances when the issue is 

resolved by courts instead of arbitrators, see United Cable 

Television Corp. v. Northwest Illinois Cable Corp., 538 N.E.2d 

547, 550 (Ill. 1989) (an Illinois Supreme Court decision).

State Courts Applying Federal Arbitration Act
When Illinois courts decide arbitrability of disputes subject to 

the Federal Arbitration Act, they follow Federal Arbitration 

Act precedent—even when it differs from cases decided 

under the Illinois Uniform Arbitration Act. This is clear from 

numerous state court decisions.

For example, in Caudle v. Sears, Roebuck & Co., 614 N.E.2d 

1312, 1316 (Ill. App. Ct. 1993), the court noted that “if the 

[Federal Arbitration Act] applies, the court itself is to decide 

whether an issue is arbitrable,” but “[i]f the [Illinois Uniform 

Arbitration Act] applies, there are areas . . . where the court, 

on the question of arbitrability, must defer to the arbitrator.”

Therefore, even in state court matters, before relying on 

Illinois case law decided under the Illinois Uniform Arbitration 

Act, practitioners should determine whether the Federal 

Arbitration Act governs and whether Federal Arbitration Act 

jurisprudence dictates a different approach from state case 

law.

Waiving Right to Litigate or 
Arbitrate
Participating in arbitration can waive a party’s right to 

litigate in court, and vice versa. “Any issue regarding the 

non-arbitrability of a dispute is waived by participating in 

the arbitration proceedings” unless the party objects at “the 

earliest possible moment to save the time and expense of 

a possibly unwarranted arbitration.” Vill. of Posen v. Illinois 

Fop Labor Council, 17 N.E.3d 195, 204 (Ill. App. Ct. 2014), 

quoting First Health Group Corp. v. Ruddick, 911 N.E.2d 

1201, 1210 (1st Dist. 2009).

A timely objection to arbitration preserves the objecting 

party’s right to challenge an arbitration award, even when the 

parties participate in arbitration proceedings. Salsitz v. Kreiss, 

761 N.E.2d 724, 733 (Ill. 2001). Participating in arbitration 

without objection will generally lead to waiver of any right to 

object to the arbitrability of the dispute.

Illinois courts have found that a right to arbitrate can be 

waived by certain litigation conduct. TSP-Hope, Inc. v. Home 

Innovators of Illinois, Inc., 890 N.E.2d 1220, 1223 (Ill. App. 

Ct. 2008) (summarizing Illinois cases where state courts 

found parties waived their contractual right to arbitrate 

through in-court conduct).

The most important question is whether the party has acted 

“inconsistently with its right to arbitrate.” Glazer’s Distribs. of 

Ill., Inc. v. NWS-Illinois, LLC, 876 N.E.2d 203, 215 (Ill. App. Ct. 

2007). “A party acts inconsistently with its right to arbitrate 

when it submits arbitrable issues to a court for decision.” TSP-

Hope, 890 N.E.2d at 1223.

What kind of in-court conduct constitutes waiver is not 

always clear. “The existence of a waiver is determined by 

the types of issues submitted, not by the number of papers 

filed with the court.” Kostakos v. KSN Joint Venture No. 

1, 491 N.E.2d 1322, 1325 (Ill. App. Ct. 1986). “Illinois 

courts disfavor a finding that a party has waived its right to 

arbitrate,” thus “waiver of a contractual right to arbitration is 

not to be lightly inferred.” Glazer’s Distribs. of Ill., Inc. v. NWS-

Illinois, LLC, 876 N.E.2d 203, 214–15 (Ill. App. Ct. 2007).

For additional instruction on waiving enforcement 

instructions, see Arbitration Agreements: Waiving 

Enforcement Defenses (U.S.).

Conclusion: Arbitration Law Is Complex
Arbitration law can be quite complex. This practice note 

provides only a broad overview of what Illinois practitioners 

should consider when handling motions to compel and stay 

arbitration.

For a more in-depth review of arbitration law and its 

application in Illinois, see Jeremy S. Baker, Ch. 20, Arbitration, 

Construction Law Disputes (Illinois Institute for Continuing 

Legal Education, 2022).
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