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Checklist 35: Considerations in Suing
an Architect

The factors that should be taken into consideration when evaluating a poten-
tial claim against an architect depend on the claimant’s relationship to the
architect and the project in question. The most advantageous way for the
claimant to prosecute its claim will vary depending on whether it was a par-
ticipant in the project that contracted with the architect, a project participant
that lacks contractual privity with the architect, or a third party that was
uninvolved in the development of the project. Regardless of whether or not it
contracted with the architect, the potential claimant should still obtain a copy
of the architect’s contract. The scope of work that the architect agreed to per-
form will serve to define not just its contractual duties, but will also affect the
tort duties that may be imposed upon the architect.

This checklist is based largely on the 1997 edition of the American Insti-
tute of Architects” (AIA) Document B141, the Standard Form of Agreement
Between Owner and Architect. Over the past 100 years, the AIA has published
some 90 contract forms that have become the standard for contracting with
architects. While generally fair, AIA forms are written with the intent of limit-
ing the architect's potential liability. AIA forms are frequently customized to
suit the needs of a particular project and should be carefully read when con-
sidering claims against architects.

In October 2007, the AIA introduced a series of new contract forms to
replace the one-size-fits-all B141. Documents B101 and B102 serve as the new
standard form of agreement between owner and architect. Documents B103,
B104, and B105 are alternative forms designed for projects of either greater or
lesser scope and complexity than B101 and B102. This recent proliferation of
AIA forms has made it more important than ever for parties that are consider-
ing stating claims against architects to carefully consider the actual contract
documents that are relevant to the project that gave rise to the potential
claim.

1. General Considerations.
__(a) What does the architect’s contract say? When evaluating
a potential claim, the first place to start is the architect’s
contract.

Jeremy S. Baker is an associate attorney with Schiff Hardin LLP and a member of the firm’s Construction
Law Group. His practice is focused on representing property owners and developers, as well as contractors,
architects, and engineers in a wide variety of construction-related disputes and transactions.
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() An architect’s contractual scope of work is often
narrower than potential claimants expect.
_ (i) Identify what duties, if any, were imposed on the
architect that relate to the subject matter of the
potential claim.
_____(b) Have all relevant contract documents been identified?
Construction projects are typically governed by numerous
contract documents that, while interrelated, are entered into
between a wide variety of project participants to address
distinct issues of logistics, timing, and differing work. Con-
tract documents other than the owner-architect agreement
frequently contain language that can affect an architect's
potential liability.
____ () Identify all contract documents that serve to define
the architect’s rights, responsibilities, and scope of
work.
(i) AIA A201, the General Conditions of the Contract
for Construction, is frequently incorporated by ref-
erence into an architect's contract and can affect its
potential liability.
__ (iii) Architects often issue comprehensive specifications
that set forth the kind and quality of materials to be
used during construction.
_ (iv) Architectural drawings frequently contain notes
and disclaimers that can affect the architect's poten-
tial liability.
___ (o) Is the architect’s liability limited by contract?
___ (1) Architects’” contracts frequently include provisions
that seek to limit their maximum liability to parties
with whom they contract to:
~ a. The amount of their available insurance
coverage;

____b. The fee that they contracted to receive for
the project; or

____c. Astipulated sum.

__ (i) Many AIA documents contain mutual waivers of
consequential damages that seem to benefit the
parties equally, but are in fact more favorable to
architects. Property owners and contractors are
more likely to incur consequential damages than
architects, who sue most frequently to recover fees
for professional services rendered.

__ (d) Is alternative dispute resolution (ADR) required? Since
1997, AIA forms have required nonbinding mediation as
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a condition precedent to arbitration or litigation. Binding

arbitration was the default method of dispute resolution in

ATA forms prior to the 2007 series, which allow parties to

the contract to check a box on the contract form to indicate

a preference for arbitration over litigation. Failure to select

arbitration will result in litigation, the new default method of

binding dispute resolution.

(i) Determine whether the claimant has signed a con-
tract that prescribes mandatory ADR procedures
or incorporates by reference any other document
that provide for mandatory ADR. Potential claim-
ants cannot be forced to participate in mediation
or arbitration in lieu of litigation without their
consent.

____ (i) If the claimant is not contractually bound to partici-
pate in ADR, determine whether it would be advan-
tageous for the claimant to nonetheless consent to
mediation or arbitration.

____a. Participating in nonbinding mediation with
the architect will allow the claimant to
inexpensively discover the architect's posi-
tion. Even if no settlement is reached, the
claimant may gain information and insight
into the merits of its claim, its likelihood of
success, and how best to proceed.

b. Although arbitration can, in some cases, pro-
vide a cost-effective alternative to litigation,
complex arbitration can be as expensive and
protracted as complex litigation. Claimants
may prefer litigation in complex disputes or
high stakes claims, because litigation tends
to result in more predicable and controlled
outcomes than the streamlined procedures
that govern binding arbitration.

____(e) Isit possible to resolve all of the disputes that arose in con-
nection with the same project in the same forum? Claimants
who resolve related claims in different forums run the risk
of inconsistent outcomes, an increased risk of being assessed
with liabilities that may have been borne by others, and a
diminished ability to effectively shift its potential liability to
others through contribution or indemnity claims.

____(f) Isthe potential claim barred by the economic loss doctrine?
__ (i) Although application of the economic loss doctrine

varies from state to state, economic damages cannot,
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in many jurisdictions, be the subject of tort causes
of action. The kind of damages that are typically
considered “economic losses” include damages for
inadequate value and disappointed commercial
expectations; that is, the type of damages that are
typically raised are claims for breach of contract or
warranty, as opposed to tort actions such as negli-
gence or products liability.

The economic loss doctrine prevents construction
project participants that did not contract directly
with the architect from recovering solely economic
losses from the architect.

(iii) Also excluded from the typical definition of eco-

nomic loss is damage to property “other than” that
which is the subject of the architect’s work. There-
fore, adjacent landowners whose property is dam-
aged as a result of an architect’s work can sue the
architect to recover their damages in a negligence
action.

(g) Have statutes of limitation or repose barred the potential

claim?

@

(@D

Statutes of limitation and repose protect architects
from stale claims that are brought by claimants after
certain statutorily imposed time periods.

Parties may agree, by contract, to apply shorter lim-
itation periods to any dispute that may arise out of
the contract other than those that would otherwise
be applied by statute.

(iii) The period of time available for bodily injury

claimants to bring claims can be shorter than the
statutorily prescribed time limit for bringing claims
against architects. In cases wherein an architect’s
negligence caused bodily injury, and the two limita-
tions periods conflict, the longer limitations periods
are typically applied.

(iv) Limitations periods may be extended in cases

involving latent defects that were incapable of
being discovered until after the claim would have
otherwise been time-barred. If the applicable limi-
tations period has run, the “discovery rule” may
provide additional time for the potential claimant
to bring its claim.

(h) Does the architect have liability insurance sufficient to
cover the potential claim? Potential claimants should inves-
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tigate whether the architect has coverage under its profes-
sional liability or commercial general liability insurance poli-
cies that would be sufficient to fund a verdict, settlement, or
decision in the potential claimant’s favor.

Is a certificate of merit required by the jurisdiction in
which the claim will be tried or arbitrated? Failure to pro-
vide a certificate of merit when required by law is typically
grounds for dismissal of the claimant’s cause of action.

Has the architect complied with applicable licensure laws?
Failure of the architect to be licensed may prevent it from
bringing counterclaims or enforcing unfavorable contract
terms against the potential claimant.

2. The Professional Standard of Care.
(a) Did the architect violate the professional standard of care?

(1) As with all professionals, people have the right
to expect that an architect will possess a standard
minimum of special knowledge and ability that
rises above that possessed by laypeople. People can
also expect that it will exercise care and skill that is
reasonable under the circumstances. If the architect
failed to possess and use the requisite knowledge
in a reasonable manner, and that failure has caused
damages, the architect may be liable to the claimant
for professional negligence.

___ (i) The professional standard of care does not, how-
ever, require the architect to deliver perfect plans
or satisfactory results. Absent a special agreement
to provide such results or impose a higher standard
of care, the architect will be liable only if it fails to
exercise the reasonable care and skill that a reason-
ably well-qualified architect would use under the
circumstances.

3. Considerations for Project Owners That Have Potential Claims
against the Project Architect.
(a) Is the owner in privity of contract with the architect? The

existence or lack of contractual privity with the architect will
affect the causes of action available to the owner and the
defenses available to the architect.

(b) Does the claim involve disappointed expectations in the

architect’s finished product?

(1) Determine whether the potential claim involves
subjective considerations, such as aesthetic disap-
pointment, or some objective fault that prevents the
finished product from fulfilling its essential purpose.
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a. Subjective disappointment may be insuf-

ficient to support the owner’s potential
claim. Potential claimants should strive to
link their disappointment to a specific pro-
vision of the owner-architect agreement
that may have been violated.

. Architects seldom guarantee that owners

will be satisfied with their work once the
project is completed. Review the architect’s
contract to determine what guarantees, if
any, have been made.

(ii) Architects are professionals that are expected to

possess sufficient knowledge to avoid critical errors
that, objectively viewed, defeat the functionality of
the finished project. That knowledge and experi-
ence, along with the obligation to draw upon it with
reasonable care in the performance of the duties, is
an implied term of the owner-architect agreement.

(o) Did the architect underestimate the cost of construction?
Architects are traditionally required to perform cost esti-
mates, evaluate the owner’s budget, and compare that bud-
get against the anticipated cost of work.

() Architects seldom warrant the accuracy of cost

(@D

estimates because the actual cost of construction
depends on factors beyond their control.

Review the owner-architect agreement to see
whether the architect was obligated to provide the
owner with periodically updated estimates.

____a. Failure to provide updated estimates in the

face of unanticipated and rising construc-
tion costs may have prejudiced the owner’s
ability to rebid, renegotiate, or terminate the
project, and may thus give rise to a breach
of contract claim against the architect.

. Review the contract to determine whether

monetary damages are available or whether
the owner’s remedy against the architect
is limited to a redesign of the project at no
additional cost.

___ (d) Do the architect’s plans and specifications omit necessary
items, contain errors, or both? If the plans omit items that
would be necessary to complete the project regardless of
whether or not they had been omitted, the act of correcting
the mistake may result in a betterment, or a value-adding
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improvement for which the owner may have to compensate

the architect.

(i) If the architect was forced to make value-adding

(@D

improvements at its expense, the owner would
receive items that it always needed for free, and
thus be unjustly enriched by receiving a better proj-
ect than it paid for.

The architect may, however, be required to bear
the expense of any increased costs that had to be
incurred as a result of its omission, such as a price
increase or construction inefficiency that could have
been avoided.

(iii) If a betterment-type situation is presented by the

facts, research whether betterment will, in the
context of the owner’s potential claim, be a valid
defense to some or all of that claim.

(e) Did the architect fail to evaluate and warn the owner of
defects or deficiencies in the work?
(i) Review the architect’s contract to determine whether

it had an obligation to evaluate ongoing construc-
tion work.
a. Architects are at times hired solely to do

design work and have no responsibilities
related to site observation or administration
of the contract between the owner and the
prime contractor.

. Architects who contract to perform periodic

site observations are typically required to
visit the site at intervals appropriate to the
stage of construction, at preset intervals
(that is, weekly), or upon the request of the
owner or contractor.

(ii) Determine whether the owner has paid a premium

to the architect to expand the traditionally narrow
duties to evaluate ongoing work.
a. Architects are traditionally tasked to

“observe” the progress of construction, a
term that denotes a less rigorous level of
scrutiny than the term “inspect,” which is
commonly misapplied to describe the act of
an architect observing construction work.

. Architects are typically required only to

become generally familiar with the ongoing
work to ensure that it will conform to the
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design intent and the contract documents
when completed.

c. Architects are not required to make continu-
ous or exhaustive site inspections in order
to check the quality of the work.

d. Although the architect may be contractu-
ally obligated to “endeavor” to guard the
owner from defects and deficiencies in the
work, no warranties or guarantees of per-
fect outcomes or results are implied in the
absence of special agreements and, usually,
additional compensation.

____ (D Does the owner's potential claim involve errors in informa-
tion, calculations, or materials supplied by the architect’s
subconsultants or other project participants?

(i) Architects are typically obligated to review shop
drawings, data, and samples provided by others
to determine whether the information provided
conforms to the design concept expressed in the
contract documents, not to check for dimensions,
quantities, or other details.

__ (i) Failure to catch others” mistakes will not necessarily
subject the architect to liability.

___(iii)) However, if the architect hired the party responsible
for the error, the architect may be contractually
liable to the owner for its consequences.

____(g) Does the owner's potential claim involve the architect's
failure to comply with laws, codes, or regulations?

_ (i) Architects are typically obligated by contract to
conform to the requirements of the governmental
authorities that have jurisdiction over the project.

_ (i) Building code requirements are often unclear and
can be interpreted by local officials in a subjective
manner. The architect’s contract may protect it from
liability related to questionable interpretations of
building codes that can lead to allegations of non-
compliance against the architect.

__(h) Is the potential claimant prosecuting a “pass-through”
claim against the architect on behalf of another party that
cannot sue the architect directly?

_ (i) Pass-through agreements can be utilized to resolve
disputes in any situation where one construction
project participant has contracted with two others
that are themselves unable to bring direct claims
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against one another due to their lack of contractual
privity.
In such cases, the owner should join the architect
as a defendant in the same forum where the con-
tractor’s claim is pending and attempt to pass any
liability that the owner may have to the contractor
through to the architect that was responsible for
causing the damages in question.

____a. Because the owner may be liable to the proj-
ect participant for the architect’s failures,
its allegations against the architect should
be couched in terms that do not judicially
admit that the architect was negligent.

b. The owner's complaint or demand for arbi-
tration should plead that “other parties have
alleged that the architect was negligent” and,
if proven to be true, that owner’s liability to
the project participant was caused by the
architect’s negligence.

____ (1) Has the owner fully compensated the architect for all pro-
fessional services rendered? If the owner is holding money
that is owed to the architect, the architect may respond to the
owner’s claim by filing a counterclaim of its own.

_®
()

Determine whether the architect or any of its sub-
consultants have an unpaid claim for extra work.

Determine whether the architect has the abil-
ity to record a mechanic’s lien on the property
under the laws of the state where the project was
developed. If so, determine whether the architect
still has time to record a mechanic’s lien on the

property.

(iii) If the architect has potential claims of its own, the

potential claimant should weigh the relative merits
and dollar value of its claim against the architect’s
potential claims before deciding whether to initiate
a claim against the architect.

4. Considerations for Parties Other Than Project Owners.
(a) Considerations for architectural subconsultants.

@

Does the claim involve an attempt by one of the

architect’s subconsultants to collect fees from the

architect for professional services rendered?

_ a. Determine whether the architect has
received payment for the subconsultant’s
services from the project owner.
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b. If the architect has received payment from

the owner, but has paid the subconsultant
with a portion of those funds, consider
bringing a breach of contract action against
the architect.

. If the architect has not received payment,

determine whether the contract between
the subconsultant and the architect has a
“pay-when-paid” clause. If such a clause
is present, and is not barred by applicable
law, the owner’s nonpayment of funds to
the architect may excuse its nonpayment of
funds to the subconsultant.

. Determine whether the subconsultant can

record a mechanic’s lien against the prop-
erty where the project is being developed.

(b) Considerations for injury and property damage claimants.
(i) Does the personal injury or property damage claim

___ (@D

involve permanent features of the building or tem-
porary implements of construction?
a. Architects are not responsible for the means,

methods, and procedures employed during
the construction process. They typically have
no duty to reject the temporary equipment
and construction techniques utilized by con-
tractors when making site observations.

. Unless the potential claim relates to a per-

manent building feature that was detailed
in the architectural drawings that were
issued for construction, it should probably
be brought against the prime contractor, not
the project architect.

Who controls the site where the injury or damage
occurred? If the potential claimant controls evi-
dence that appears material to a potential lawsuit,
it may owe a duty to other potential litigants to pre-
serve that evidence. Failure to do so may prejudice
their ability to mount a defense and, accordingly,
could subject the potential claimant to sanctions
that could defeat its claim.

__a. Take steps to secure the loss scene and pre-

serve all of the evidence necessary to prove
the potential claim.
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b. Refrain from touching, moving, or remov-
ing artifacts from the loss scene, if possible.

c. Notify any insurance carriers that may pro-
vide coverage for the injuries or damage.

d. Hire forensic consultants with expertise in
all disciplines related to the errors, objects,
and events that precipitated the injury or
damage.

e. Place all potentially interested parties on
written notice of the potential claim.

f. Facilitate an inspection of the loss scene
with the other interested parties in order to
recover or document any evidence neces-
sary to prove the potential claim.

(iii) Potential claimants that do not control the loss scene

should send written notice of their potential claim
to the controlling party without delay. The notice
should ask that party to place its liability carrier
on notice of a potential claim and demand that the
scene be maintained intact until the potential claim-
ant’s forensic consultants can make an inspection.

(c) Considerations for insurers.
(i) Does a waiver of subrogation bar the insurer’s poten-

_ (@D

tial claim? Waivers of subrogation are generally
enforced by courts to bar claims by insurers that
are subrogated to the rights of their insureds for
property damage.

Is the architect named as an additional insured
on the relevant insurance policy? If so, the anti-
subrogation doctrine—which prevents insurers
from suing their own insureds—may bar the
potential claim.

(iii) Is the insurer a worker’s compensation carrier that

paid benefits to an injured employee of its insured
company? If so, it may have a lien against the pro-
ceeds of any recovery that the employee may make
against the architect.
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