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#1: Selecting Good Project Partners

» Spot the ‘Warning Signs’
» Use Best Practices
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#2: Selecting the Right Project Delivery Method

» Different Delivery Methods Serve Different Goals
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Traditional Tripartite Delivery Method
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Multiple Prime Contracts
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Construction Management: A Spectrum
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Design Build
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Designer-Led Design Build: Less Common
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Contractor-Led Design Build: Most Common
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Contractor-Led Design Build: Most Common
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Traditional Tripartite Delivery Method:
with “hidden” Design-Build
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#3: The Contractual “Coordination” Obligation

» Often an lll-Defined, Ambiguous Obligation
» What You WILL and WILL NOT Undertake
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Traditional Tripartite Delivery Method:
with “hidden” Design-Build
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#4: Using Standard Contract Forms

» Many Good Published Forms
» Content Can Vary Tremendously
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#5: Sticking the Signed Contract “In a Drawer”

» Mistake: Sign Contract and Forget About It
» Use Contract as Roadmap for Successful Project
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#6: Contract Negotiation Mentality Risks

» “Winning” a Negotiation — a Good Framework?
» Is Imposing Onerous Terms Wise?
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#7: Digital Data / BIM-related Risks

» Contracts and Legal Doctrines Often Lag Behind
New Technologies, New Trends in Project Delivery

» Contracts Can Create Predictability
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#8: Risk on Inconsistent Contract Terms

» Dispute Resolution
» Ownership of Intellectual Property
» Scope and Tasks
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#9: Accessibility-Related Risks

» Numerous Sources of Duty
» Nature of Duties — How They Are Enforced
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#10: Public v. Private Projects

» Inherently Different
» Public Projects: Pros and Cons
» Private Projects: Pros and Cons
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Legal Risks / Recap

List could go on for
Selecting Good Project Partners many pages

Selecting the Right Project Delivery Method

The Contractual “Coordination” Obligation
Considerations in Using Standard Contract Forms
Sticking the Signed Contract “In a Drawer”
Contract Negotiation Mentality Risks

Digital Data / BIM-related Risks

Risk of Inconsistent Contract Terms
Accessibility-related Risks

Public vs Private Projects
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Workshop / Exercise

» Break into groups of 3-4 people for next 20-25 minutes

» Discuss legal conditions on projects that you feel are most likely or
detrimental to overall success

» ldentify 2-3 risks using the If-Then process
- “If” is the stated risk that could result from the specific condition
- “Then” is the consequence(s) that will impact the project team or project if the risk occurs

» Agree on who is the “Owner” of each risk
» Determine the overall Risk Score based on

- Probability of occurrence
- Severity of outcomes

» Assign someone to write final decisions on white board
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Workshop / Exercise

Condition.

Then...

cont’d

Consequence #1

Root Cause

Risk Event

Consequence #2

:
3
£
E

Consequence #3

[small/unimportant; not likely to hove a
major effect on the execution and
loutcomes of the project, its budget and
[schedule, and would not cause any
bodily injury or safety concerns

Severity

Marginal

Minimal importance; has an effect on
the execution and/or construction of the
project but does not affect the final
outcome, budget, or schedule. May be
related to minor saftey concerns
needing attention or modily injury
requiring first aid but not extensive
medical attention.

Critical

Serious or important; will affect the
execution and construction of the
project in a negative manner leading to
changes in final outcome, budget, or
[schedule. May be related to safety
concerns that require work stoppages or
result in boldity injury requiring medical
treatment.

Catastrophic

Maxium importance; could result in
disaster or death that WILL offect or
prevent the projects completion as a
result of major changes to final
outcomes, budget, or schedule. May be
related to safety concerns that cause
death, dismemberment, or serious
injury to project team members or the

Low
This risk has rarely been a
problem and has not

High (10)

Probability

occurred in similar projects s (E) LB Moderate (6)
Medium

This risk will MOST LIKELY

occur during this project Low (2) Moderate (5) High (8)
possibly multiple times, and Moderate (3) High (7) High (9)

has occurred in similar past
projects

Low

Explination of Risk Ranking

MODERATE

If the consequences to this factor or activity are LOW or MODERATE, your group or the project team should be
OK to proceed. It is advised that if the factor or activity is MODERATE, risk mitigation plans should be made and

monitored.

HIGH

If the consequences to this factor or activity are HIGH, it is advised that additional planning and project team
support is sought and a mitigation plan is put in place.

If the consequences to this factor or activity are EXTREME, it is advised that the project be placed on an
immediate hold pending further review, communication, and consultation takes place with owner and all

project leads and risk managers,
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For More Information Contact

>

Jeremy S. Baker

Partner, Construction Law Group
Schiff Hardin LLP

233 South Wacker Dr., Suite 6600
Chicago, lllinois 60606

(312) 258-5506
jbaker@schiffhardin.com

www.schiffhardin.com

Connect:
https://twitter.com/builderlawyer
https://www.linkedin.com/in/jeremysbaker
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